
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/406/98/NJ   

In the complaint between: 

 

F H HORNE Complainant 

 

and  

 

ABSA GROUP PENSION FUND First Respondent 

ABSA BANK LTD Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act of 1956.  The complaint relates to the withholding of an early 

withdrawal benefit pending the outcome of a civil case. 

 

No hearing was held in this matter.  Accordingly, I have relied on the documentary 

evidence, arguments put to me in writing, supplementary information obtained from a 

series of telephonic conversations conducted with the parties and a report placed before 

me by my investigator, Naleen Jeram. 

 

The complainant is represented by Mr R Chalom of Chalom attorneys. 

 

The first respondent is ABSA Group Pension Fund, a pension fund duly registered under 

the Pension Funds Act of 1956 (hereinafter referred to as Athe fund@). The second 
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respondent is ABSA Bank Ltd, a company registered and incorporated in terms of the 

company laws of the Republic of South Africa (hereinafter referred to as Athe employer@).  

Both the fund and the employer are represented by Mr Du Randt and Mr Streicher of Tim 

du Toit & Co (firm of attorneys). 

 

The complainant commenced employment with the employer approximately 19 years ago. 

 On 1 December 1993, the complainant was appointed the manager of the Belfour Park 

branch of ABSA, and from 9 December 1997 she accepted full responsibility for the 

management, administration and control of the branch=s credit portfolio including 

overseeing the management of the account of inter alia Playtime International Holding 

(Pty) Ltd (APlaytime@).  Playtime operated a cheque account with an overdraft facility with 

this particular branch of the employer.  On 27 July 1998 after some disagreement with her 

employer regarding the Playtime account the complainant voluntarily resigned from service 

as a branch manager.  Essentially it is alleged by the employer that the complainant has 

caused it substantial damages as a consequence of her wrongful and negligent 

misconduct.   

 

The employer accepted her resignation without penalisation and disciplinary action against 

her was waived.  Immediately after her resignation, the complainant requested the fund to 

pay her withdrawal benefit.  Mr Strydom, the principal officer of the fund, informed her that 

the employer had requested the fund to withhold her benefit in terms of the rules for a 

period of 12 months pending the outcome of an investigation into her alleged misconduct 

resulting in financial loss to the employer.  

 

Complaint 

 

The complaint relates to the interpretation and application of the rules of the pension fund 

and alleges that the fund improperly exercised its powers or exceeded its powers.  At the 

time of the complainant=s resignation, rule 13.1 (early withdrawal benefit) was the relevant 

applicable rule, which reads: 
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If a member=s membership of the fund ceases because of the termination of his employment with the 

employer a lump sum benefit equal to the member=s equitable share in the fund as at the date of 

termination of service shall become payable...  

 

 The relevant rule, allowing the withholding of a benefit is rule 13.2, which reads: 

 
The employer may instruct the fund to withhold payment of the benefit in terms of section 13.1 for a 

period not exceeding 12 months following the date of termination of a member=s membership of the 

fund; provided that interest shall be added to such benefit in respect of the period for which payment 

of the benefit is withheld. 

 

The complainant=s benefit amounts to approximately R500,000.  On 29 July 1999, almost 

exactly one year after the resignation of the complainant, the employer issued a summons 

out of the High Court (Transvaal Provincial Division) against the complainant for the 

recovery of R5,936,098.54 plus interest thereon.  The action against the complainant is 

based on the breach of the service contract, or alternatively a breach of duty of care or 

gross negligence on the part of the complainant as a result of which the employer suffered 

loss.  The material aspect of the summons setting out the factual cause of action reads as 

follows: 

 
5. Die verweerderes (complainant) het gedurende die tydperk Januarie 1998 tot Maart 1998 en 

te Johannesburg die stilswyende, alternatiewelik regtens geimpliseerde bepaling van die 

oorname dokument verbreek in een of meer of almal van die opsigte hieronder uiteengesit, 

alternatiewelik het die verweerderes (complainant) haar sorgsaamheidsplig teenoor die eiser 

(employer) opsetlik verbreek in een of meer van die opsigte hieronder uiteengesit, 

alternatiewelik het die verweerderes (complainant) haar sorgsaamheidsplig teenoor die eiser 

(employer) verbreek deur in een of meer van die opsigte hieronder uiteengesit grof nalatig, 

alternatiewelik nalatig op te tree: 

 

5.1 Op 23 Januarie 1998 het die verweerderes (complainant) op >n wissel wat deur Shawano 

Resources (Edms) Bpk ten gunste van >n buitelandse maatskappy, Credit Agricole Indosuiz, 

getrek is op Playtime International Holdings (Edms) Bpk in die bedrag van R892,932.00, >n 

rubberstempel wat spesiaal deur haar laat maak is geplaas en haar handtekening daarop 
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aangebring en as sodanig die Eiser as borg en medehoofskuldenaar in solidum teenoor 

Credit Agricole Indosuez verbind tot betaling van bovermelde bedrag. 

 

5.2 Op of ongeveer 5 Maart 1998 het die verweerderes (complainant) op die volgende 

vooruitgedateerde tjeks wat deur Playtime International Holdings (Edms) Bpk ten gunste van 

Glofinco op die eiser getrek is =n rubberstempel wat spesiaal deur haar laat maak is geplaas 

en haar hantekening daarop aangebring en as sodanig die eiser as borg en 

medehoofskuldenaar in solidum teenoor Glofinco verbind en, voorts, in haar handskrif en 

onder haar handtekening op elkeen van gemelde tjeks aftand gedoen van die voorreg van 

uitskudding. 

 

5.2.1 >n Tjek vooruitgedateer na 31 Julie 1998 in die bedrag van R1 miljoen; 

5.2.2 >n Tjek vooruitgedateer na 31 Augustus 1998 in die bedrag van R1 miljoen; 

5.2.3 >n Tjek vooruitgedateer na 30 September 1998 in die bedrag van R1 miljoen; 

5.2.4 >n Tjek vooruitgedateer na 31 October 1998 in die bedrag van R1 miljoen; 

5.2.5 >n Tjek vooruitgedateer na 30 November 1998 in die bedrag van R1,043,166.54. 

 

5.3 Op 5 Maart 1998 het die verweerderes >n dokument aan die vennote van Global Finance 

(AGlofinco@) verskaf waarin die verweerderes (complainant) onder haar hantekening: 

 

5.3.1 Bevestig het dat bovermelde tjeks ten volle en onvoorwaardelik deur die eiser (employer) 

gewaarborg is soos blyk uit die rubbestempel wat p die agterkant van die tjeks aangebring 

is; 

 

5.3.2 Indien Playtime International Holdings (Edms) Bpk nie die gemelde tjeks op datum daarvan 

weens enige rede hoegenaamd sou ontmoet nie, die eiser (employer) onderneem om 

betaling binne 24 uur vandat die eiser (employer) in kennis gestel is dat Playtime 

International Holdings (Edms) Bpk nie die tjeks sou kon ontmoet nie, aan Glofinco te maak; 

 

5.3.3 Afstand gedoen het van die voordeel van uitskudding. 

 

5.4 Die verweerderes het ten tyde van die uitvoering van die handelinge hierbo uiteengesit nie 

die matiging gehad om sodanige handelinge namens die eiser (employer) te verrig nie. 

 

5.5 Die Verweerderes het die handelinge hierbo uiteengesit opsetlik uitgevoer, alternatiewelik 

het sy versuim om tydens die uitvoering, alternatiewelik het sy versuim om tydens die 
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uitvoering van die handelinge hierbo uiteengesit, soos wat redelikerwys van haar verwag 

kan word, die nodige sorgsaamheid an die dag gelê om seker te maak of sy oor die nodige 

matiging beskik om gemelde handelinge uit te voer aldan nie. 

 

5.6 Die verweerderes (complainant) het voorsien, alternatiewelik moes redlikerwys voorsien het 

dat haar optrede soos hierbo uiteengesit aan die eiser (employer) skade kan veroorsaak. 

 

Die eiser (employer) het vanweë die verweerderes (complainant) se kontrakbreuk, alternatiewelik die 

verbreking van haar sorgsaamheidsplig soos hierby uiteengesit skade gely in die bedrag van 

R5,936,098.54, welke bedrag bereken en saamgestel is deur die bedrae van die wissel en die tjeks 

hierbo na verwys. 

 

Mr Du Randt argues that the pension fund may withhold and eventually deduct such an 

amount of the compensation in respect of which a judgement will be obtained against the 

complainant from the benefit payable in terms of rule 13.1 and pay such amount to the 

employer.  This, of course, presumes that the action in High Court will be successful. 

Although, unconfirmed, Mr Chalom has informed my investigator that the complainant=s 

benefit as at 14 September 1999 approximately amounts to R500,000. 

 

The relevant rule allowing such a deduction is 8.12, which reads: 

 
8.12 Monies due to the employer and/or the fund 

 

Subject to the provisions of the Act, the manager shall, at the request of the employer, the fund or 

the beneficiary, as the case may be, recover the following amounts from benefits payable in terms of 

these rules and where necessary, pay such amounts to the person or body to whom the amounts are 

due... 

 

8.12.2   compensation for any loss suffered by the employer as a result of theft, misconduct, 

fraud or dishonesty by the member and in respect of which the member has 

admitted liability in writing or in respect of which court judgement against the 

member has been passed... 

 

This rule is subject to rule 37D of the Pension Funds Act, the relevant part of which reads: 
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A registered fund may 

 

(a) deduct any amount due by a member to his employer on the date of his retirement or 

on which he ceases to be a member of the fund, in respect of:... 

 

(b) (ii) compensation (including any legal costs recoverable from the member in a 

matter contemplated in subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, fraud or misconduct by 

the member, and in respect of which: 

 

(aa) the member has in writing admitted liability to the employer; 

or 

(bb) judgement has been obtained against the member in any 

court, including a magistrate=s court. 

 

from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned.  

 

The complainants alleged breach of duty falls within the category of misconduct and if 

proven may entitle the employer to payment of compensation. 

 

The complainant argues that the withholding of her benefit is unreasonable in that it 

amounts to an arbitrary deprivation of her property and it is contrary to the rules and 

section 37A of the Pension Funds Act of 1956. 

 

The respondent=s argument is twofold: firstly, it withheld the entire benefit from 27 July 

1998 until 27 July 1999 in terms of rule 13.2.  Thereafter the benefit was withheld in terms 

of rule 8.1.2 subject to section 37D of the Act.   
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It also initially argued that the complainant had admitted liability for the damages incurred 

by the employer.  In this regard it referred me to a memorandum by the complainant 

addressed to the regional manager of the employer which reads: 

 
Herewith feedback pertaining the above client (Playtime). 

 

I had a meeting with Credit Department and Market Street Forex Department this morning pertaining 

outstanding Liabilities on Euro Loans.  

 

I was established that the outstanding amount is R4,200,000.00.  We have however established (see 

letter attached) that the monies due will be placed in a 32 Day Playtime International Investment 

account to cover the outstanding liability to the bank. 

 

The client will sign a cession of the investment and the account will be frozen. 

 

I sincerely regret this situation but due to the miscalculation and misunderstanding I am duly 

responsible. 

 

I will advise you upon receipt of the money.  I wish to point out that the client has been dealing with 

this bank for the past 4 years and can be considered a man of integrity. 

 

Mr Chalom, denied that this memorandum amounted to an admission of liability as this 

was issued by the complainant on 16 July 1998, which was prior to her resignation and 

related to a specific instance which has no relation to the alleged loss suffered by the 

employer.  At the very best the complainant admits responsibility for a bad decision, and 

this falls short of an admission of liability.   

 

Mr Durant has re-iterated his initial argument that since summons has been issued  the 

fund has a statutory right to deduct the amount of the judgment awarded by the court in 

terms of section 37D(b)(ii)(bb).  Although not expressly stated, the suggestion appears to 

be that even though no judgment has been made against the complainant, the fact that 

summons has been issued is sufficient for the application of section 37D and the 

withholding of the entire benefit.  Accordingly, Mr Du Randt concludes that the complaint 
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be postponed or dismissed pending the outcome of the High Court case. 

Mr Chalom concludes that since no judgment has been awarded against the complainant 

and she has not admitted liability in writing the fund cannot rely on section 37D to withhold 

the benefit.  Accordingly, the complainant seeks an order directing the fund to pay the 

early withdrawal benefit due to her in terms of rule 13.1.   

 

Analysis of evidence and argument 

 

The issue for determination essentially is whether the fund may withhold the complainant=s 

entire benefit pending the outcome of a civil case against the complainant, in which the 

employer wishes to recover damages for loss suffered as a result of the complainant=s 

alleged misconduct.  The withholding of any benefit must be in accordance with the rules 

of the fund subject to the provisions of the Pension Funds Act of 1956. In this regard, the 

complainant=s benefit was initially withheld in terms of rule 13.2.  Thereafter, it was 

withheld in terms of rule 8.12.2 read together with section 37D of the Act.  The issue in law 

is whether these two separate rules allow for such withholding.  I deal with the two rules in 

turn. 

 

Rule 13.2 allows the fund on the instruction of the employer to withhold any member=s 

benefit for a period not exceeding 12 months.  The rule does not prescribe the reasons for 

which an employer may instruct the fund the withhold the benefit.  

 

However, an employer at the very least owes a duty of good faith to the fund and its 

members.  In this regard in the recent case of TEK Corporation Provident Fund v Lorentz 

(Case No. 490/97 - as yet unreported), Marais JA, held: 

 
...the trustees of the fund owe a fiduciary duty to the fund and to its members and other beneficiaries. 

 (Sec 2(a) and (b) of the Financial Institutions (Investment of Funds) Act 39 of 1984 and Rule 18.1.4.) 

 The employer is not similarly burdened but owes at least a duty of good faith to the fund and its 

members and beneficiaries.  (Cf Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] 2 

All ER 597 (Ch) at 604g - 606j.)... 
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The employer cannot instruct the fund to withhold the benefit of a member for an indefinite 

period of time in terms of rule 13.2.  This would amount to a breach of the rule and its duty 

of good faith.  On the facts of this matter the employer believed that it sustained loss as a 

result of the employee=s alleged misconduct and invoked rule 13.2.  The employer=s 

alleged loss of R5,936,098.54 is a substantial amount and I can understand the 

employer=s concern for the loss of its patrimony.  Hence, when the employer elected to 

invoke rule 13.2 it acted lawfully and in good faith towards the complainant and its conduct 

is perfectly understandable and reasonable. 

 

Mr Chalom has asked me to strike down rule 13.2 on the grounds that it amounts to an  

unfair or unlawful deprivation of the complainant=s property.  I disagree with this view.  The 

rule is a proportional means of giving effect to the legitimate objective of protecting the 

employer=s patrimony where the member has wrongfully caused it loss.   Rule 13.2 allows 

the fund to withhold the benefit for a period of 12 months from 27 July 1998.  The 12 

month period is an acceptable and proportional means designed to give the employer 

adequate time to pursue its remedies to recover its losses. 

 

The consequent question in law is whether there is any basis in terms of which the fund 

may continue to withhold the benefit after 27 July 1999, one year after her resignation.   

Rule 8.12.2, which is subject to section 37D of the Act, allows the fund to deduct from a 

member=s benefit only where a judgement has been obtained or where liability has been 

admitted in writing.  It is common cause that no judgement has been obtained as yet.   It is 

more than evident that the memorandum (quoted above) by the complainant does not 

amount to an admission of liability or an admission of the cause of action set out in the 

summons.  Mr Du Randt has admitted this relates to a specific and separate incident. 

Further, even if it did amount to an admission of liability I am certain the employer would 

have then issued provisional sentence summons and not ordinary summons.  Thus, I am 

satisfied that the memorandum does not amount to an admission of liability or guilt. 
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It is clear that no judgment has been awarded against the complainant.  However, the fund 

has issued summons to obtain judgment against the complainant.  To date the 

complainant has filed a notice of intention to defend and a plea in which she seeks the 

dismissal of the employer=s claim.  The crucial issue is whether rule 8.12.2 allows the fund 

to withhold the members benefit beyond the 12 month period contemplated in rule 13.2 

pending the ruling by a court in respect of liability to compensate the employer. In 

Appanna v Kelvinator Group Services of South Africa Provident Fund (PFA/GA/475/99/LS) 

I held that the purpose of section 37D(b) of the Act is to protect the employer=s right to 

pursue the recovery of misappropriated monies.  In order to give effect to that purpose the 

provision for deduction should be interpreted to impliedly include the power to withhold 

payment of the benefit pending the determination or acknowledgement of liability.  

However, where there is an express power to withhold the benefit in the rules (as in this 

case) this must be exercised in accordance with the rules, reasonably and with caution. 

 

Has the fund exercised its power of withholding the benefit in accordance with the rules?  

There is no doubt that the fund and employer acted in accordance with the rules (and 

reasonably) in withholding the benefit for a period of 12 months in terms of rule 13.2.  As 

stated, the reasons given by the employer to withhold the benefit are reasonable and it 

acted in good faith in instructing the fund to withhold the benefit.  Thus, the withholding of 

the benefit until 27 July 1999 was clearly in accordance with the rules of the fund.  

 

However, the subsequent withholding is unlawful for the following reasons.  Rule 13.2 

imposes a general 12 month limitation on the power to withhold payment of benefits.  

During the one year period after the resignation of the complainant the employer took no 

legal steps whatsoever to recover the amount from the complainant.  It waited for the 

lapsing of the one year before issuing summons.  One of the purposes of rule 13.2 is to 

afford the employer 12 months to seek a civil remedy.  It also strikes a balance by 

protecting the member against unfair lengthy delays by the employer.  Once the period 

expires the fund may no longer withhold the benefit pending the determination of liability 

and its is obliged to pay the member his/her benefit.  The failure by the employer to act 
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expeditiously has meant it has lost the advantage given by rule 13.2.  Further, the 

employer was alway fully aware of rule 13.2 and that it could only instruct the fund to 

withhold the benefit for a period of one year.   

 

The existence of rule 13.2 and the lapsing of one year prior to issuing summons materially 

distinguishes this case from the Appanna matter.  In that instance, the pension fund 

withheld the complainant=s early withdrawal benefit pending the outcome of a criminal case 

involving fraud or misconduct as a result of which the employer suffered loss.  The 

employer was not constrained by a rule such as rule 13.2 and laid a charge of fraud within 

a month after the member=s resignation.  Due to various reasons the outcome of the 

criminal case is still pending some 18 months after the member=s resignation.  

Nevertheless,  I granted the fund=s request for postponement subject to certain conditions, 

namely that the matter had to be determined within a reasonable time, and  in the absence 

of a rule regulating the power to withhold I held that the implied power to withhold was a 

power for a reasonable and limited period of time.  

 

However, in this matter the power of withholding is clearly regulated by the rules and the 

fund must act accordingly.  There is no basis in the rules of the fund, the Act or otherwise 

allowing the fund to continue withholding the complainant=s benefit. The 12 month period 

given to the employer is a proportional means of striking a balance between the member=s 

right to property and the employer=s entitlement to security.  The fund, in its wisdom, has 

decided that rule 13.2 is the best way to harmonize the competing interests involved.  

Insofar as the 12 month period may prove too short the employer=s remedy was to seek to 

expedite the civil proceedings or to negotiate an amendment to the rule allowing an 

extended period of withholding.  Were the trustees to prove unwilling to grant the 

employer=s request, the employer then would have been within its rights to approach this 

tribunal for appropriate relief. 

 

Thus, I make the following order: 
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1. The decision of the first respondent to withhold the complainant=s benefit after 27 July 1999 

is hereby declared to be unlawful and is set aside. 

 

2. The first respondent is directed to compute the complainant=s benefit in terms of rule 13.1 as 

at 23 September 1999 and provide a full breakdown of the computation to the complainant 

within 7 days of the date of this determination. 

 

3. The first respondent is ordered to pay the benefit computed in paragraph 2 of this order 

within 6 weeks of the date of this order. 

 

Dated at CAPE TOWN this 4th day of October 1999. 

 

 

 

 

______________________________ 

John Murphy 

Pension Funds Adjudicator 

 


